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The Legislature adjourned on April 16th, after a ten-day recess, 
the latter being had to receive executive vetoes. It passed the usual 
small number of important and large number of unimportant measures 
during the session—the latter preponderating. Generally speaking, 
it was a creditable session, because of, first, the good order preserved 
by the excellent officers who presided over both Houses, and, second, 
the harmlessness of the acts passed. No great reforms were insti- 
tuted, no great damage done to the interests of the State. The party 
in power, as is usual with whatever party controls, failed to carry 
out many of its pre-election promises, but nobody ever expects any- 
thing else. There was a promise of jury reform, and there was sub- 
stituted a commission to investigate, which amounts to nothing. 
There was a promise of canal abandonment, and a seemingly fair 
proposal on the part of the Lehigh Valley Railroad Company and 
the previous commission investigating that matter, but only another 
commission was the result. Reform in methods of taxation was 
promised, and still another commission is the outcome. A grade 
crossing bill was passed and vetoed, but not passed over the veto; 
it will go to the courts. These four great measures should have 
been considered and passed upon éarly and finally; they have only 
been postponed. If some little of the time given to the consideration 
and passage of anti-pump gun bills, clam and oyster measures, and 
the tinkering bills that amend and supplement and re-amend unim- 
portant acts ad infinitem could have been given to the great things 
of the session, there might have been more results of real conse- 
quence. So far as we now can see—until all the approved measures 
are published in the volume of laws—the chief thing that the public 
would have approved among all the mass of legislation that failed, 
was the act compelling the elimination of grade crossings. It was, 
perhaps, not the hoped-for act, but still an important step forward. 
It was an act infinitely more fraught with benefit to the State than 
all the eight resolutions appointing eight commissions to investigate 
propositions that a wise Legislature ought to be able to settle them- 
Selves. It would have meant, in time, the saving of hundreds of 
valuable human lives. 





owe passage by the Legislature of the “Voluntary Transporta- 
tion” bill was one of the real mistakes of the session. The present 
elections’ laws, including the Corrupt Practices act, should have been 
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strengthened, not weakened, but the Transportation bill was as bad 
an entering wedge to overthrow pure elections as could have been 
devised. When the Governor vetoed it he deserved the plaudits of 
all good and sensible citizens. His words were without mistake of 
fact or diction: “This bill,” said he, “seems to me to destroy, to a 
large extent, the efficiency of the corrupt practises act of last year, 
which the whole State has accepted as a deliverance from some of 
the most debasing practises in our politics. * * * Under the 
guise of a volunteer arrangement, vehicles in large numbers can be 
provided in such a way as practically to renew some of the most 
demoralizing practises of the old regime of elections. It is easy to 
see in how many ways vehicles ostensibly provided without pay 
could be paid for subsequent to the time of the election. Surely it 
is the duty of those who are interested in the purity of elections to 
safeguard at any cost the admirable legislation of last session, which 
was accepted by the voters of the State, without regard to party, as 
an emancipation from what had brought discredit and demoralization 
upon us, and had created a doubt as to the genuineness of every 
popular vote.” Everybody excépt professional politicians and hang- 
ers-around-for-money on election day, was satisfied with the quiet 
and purity of the election last November. It was a great day for 
the people, for it was an honest election day, even if many refused 
to vote because they did not understand what sort of a “new-fangled 
ballot” was to be offered them. Now to go back, in any degree, to 
former methods of transportation of voters, or peddling of ballots, 
is simply to return to a wallowing in the mire; and good, clean, honest 
citizens don’t want to do it. 





The changes in the Judiciary of this State since the first of 
March have been numerous and swift, and have, as a matter of 
course, elicited a good deal of interest among the members of the 
Bar. First came the promotion of our Chancellor, Mr. Mahlon Pit- 
ney, to a seat on the United States Supreme Bench. That it was a 
deserved promotion the people of the State are in unanimous ac- 
cord. It honors the memory of his father, it honors himself, it honors 
the State of New Jersey. It is a long time—twenty-five years—since 
we had a Jerseyman sit in the highest court of the land. President 
Taft had excellent timber to choose from when he came to New 
Jersey for a substitute for the late Justice Harlan. He would not 
have gone amiss if he had selected one of several other eminent 
Judges for the position. The fates decreed that it should be Pitney, 
and no one is dissatisfied. Mr. Justice Pitney was sworn in on 
March 18th, and the account of the ceremony states: “Every 
step of Justice Pitney’s elevation to the Supreme court was 
marked with dignity and old-time customs. Meeting with the 
other Justices in the robing room, the New Jersey Chancellor took 
the statutory oath of office administered by Chief Justice White. 
Attired in the long, sombre robe of office, he joined at noon the 
procession of Judges as they marched across the corridor to take 
up their duties of the day. Once the eight members of the Bench 
had taken their seats, Chief Justice White announced to the Bar 
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the appointment of Mr. Pitney. A word of official welcome was 
extended and the Chief Justice directed the clerk to administer a 
second oath. This time Judge Pitney took the ‘judicial oath,’ on 
the same Bible justices have used for a century. The new Justice 
was then conducted to his seat, at the extreme left.” A little later 
there was a reassignment of Judicial Circuits, and Mr. Pitney was 
assigned to the Third Circuit. 





The next important change was the elevation of Vice-Chancellor 
Edwin Robert Walker to the Chancellorship, an appointment made, 
of course, by the Governor. As the office was vacant at the time 
of the appointment, Chancellor Walker took the oath of office the 
day following’ (on March 10th), and at once received the congratula- 
tions of Mr. Justice Pitney, by telegraph, and those of members of 
the Bench and Bar from various portions of the State. Chancellor 
Walker was born in 1862, and consequently is just fifty years of 
age—or will be next September. He was born in Rochester, New 
York, where his father was a physician, but the family removed to 
Trenton in 1869. He studied law with the late Colonel S. M. Dick- 
inson and with Judge G. D. W. Vroom, and was admitted to the 
Bar in 1886. After holding municipal offices, Chancellor Magie ap- 
pointed him Vice-Chancellor in 1907 to succeed Vice-Chancellor Ber- 
gen—who had then become Supreme court Justice—and that no 
mistake was made in his selection is well known to all who have 
practised before him. A hard worker, careful reasoner, courteous 
Judge, his experience has well fitted him for the position to which 
he has been called. 





Other changes it is difficult to comment upon, because the new 
incumbents of other offices must be tried before it is proper to say 
to what degree they will fill their places. The Vice-Chancellorship 
vacated by Mr. Walker has been filled by the appointment of State 
Banking Commissioner Vivian M. Lewis. Mr. Lewis was the op- 
ponent of Governor Wilson at the last gubernatorial election, and, 
while the appointment is that of the Chancellor, we doubt not that 
the Governor was consulted and approved the selection. Mr. Lewis 
is a popular man, who has made an excellent record as legislator 
and office-holder, and it is to be expected that he will “make good” 
in this new and untried position. His appointment serves not to 
disturb the political cast of the equity Bench. Among other judicial 
appointments were those of Mr. Isaac W. Carmichael, of Toms River; 
Mr. Paul A. Queen of Flemington, and Mr. William Hughes, of 
Paterson, as county Judges; and, as District court Judges, Mr. Wil- 
liam C. French, of Camden, and Mr. James P. Mylod, of Essex county. 





Excellent as may be some of the county Judge appointments, 
we cannot but renew our belief, often expressed in the columns of the 
Journal, that changes ought never to be made in judgeships for 
purely political reasons. It is a “recall” without the basis of either 
good reason or good policy. If a Judge has proved himself, when 
on the Bench, not a politician, nor interested in party strife, but a 
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first-rate, honest, efficient official ; if the members of the Bar practising 
before him are satisfied with him and desire his retention; if the 
public have confidence in him as an upright Judge, and know that. 
the law as administered by him is well executed, and that justice 
prevails through his even-holding of the scales, crime being repressed, 
criminals properly punished and innocent defendants protected from 
injustice: why then should there be a change, especially when the 
Judge may have been in office but several terms, and his experience is 
worth everything to lawyers and their clients who must, perforce, 
bring their causes before him for settlement? The Supreme court 
Judges, if competent, are rarely not re-appointed; it would be a 
scandal if they were not continued in office. Wherein does the county 
differ from the State Judge? True, it may be said that under one 
line of Governors of one political party it is sometimes found—has 
been found in New Jersey—that all the county Judges, and District 
court Judges, are of one political faith. If this be true, then it must 
be, or maybe, that here and there are some not so competent as 
others ; let them be removed and Judges of another faith substituted. 
In time this would right any inequality not due to the actual over- 
whelming dominance in the State of one political party over another. 
Our point is that politics ought not to be considered first, but com 
petency should be first and last also. The people at large, and la 

yers as well, care not an iota for the private politics of a just Judges 
they have a right to demand that he be just, and learned, and effi; 


cient, and courteous, and there the demand stops. To make a foot 


ball of the Bench in any State, or in any part of any State, wheth 
in high position or in low, is unworthy of sound American statesma 
ship, and we desire to see the time hastened when a Governor wi 
not consider politics for a moment in the matter of reappointments 
to any Court. In appointments, necessitated by deaths, resignation 
removals, incompetency, etc., give politics some weight if all othe 
things are equal, but otherwise let good and especially superiom 
Judges alone. This may be ideal, but ideals are what we are strivin 
for in this day and generation, and they alone point starward in an 
progressive state of civilization. 





The foregoing remarks must not be construed into any criticism 
of the Judicial appointments made last month by the Governor, for 
we are not aware that any of them will prove unfortunate per se. 
In fact, there is at least one which, so far as the individual goes, we 
see reason for commending with some special applause. It is the 
appointment of Mr. Isaac W. Carmichael, of Toms River, as a county 
Judge of Ocean county. If a change must be made, the age and 
experience of Mr. Carmichael speak for themselves in commendation 
of the choice. He has practised law almost fifty years. He was a 
student of Chief Justice Beasley, and Toms River has been his pro- 
fessional home ever since 1868. It is not often a man of threescore 
and ten is elevated to the Bench: usually he is taken from the 
Beach—remanded to private life. But if a man has his head, and 
his body is in health, he is worth far more as a Judge at seventy 
than at thirty or forty. This may be heresy, but it is true. Chan- 
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cellor Magie, Chief Justice Beasley, Justice Depue—how these men 
at seventy were masters of the art of writing opinions, charging juries, 
disposing of motions, doing justice between man and man! So we 
commend the elevation to a judgeship of a hard worker of three- 
score-and-ten, trusting that Judge Carmichael may live long and 
prosper ! 





However it may be as to certain other State officers, we have 
always held that the secretary of state, clerk of the Supreme court 
and clerk in Chancery should be lawyers. The duties of their 
positions, rightly administered, require a knowledge, and an accurate 
knowledge, of the laws of the State. Consequently the appointment 
of Mr. David S. Crater, of Monmouth county, to be secretary of 
state and of Mr. Joseph P. Tumultz to be clerk of the Supreme 
court must be commended from that point of view. In other re- 
spects we know of no criticism of the appointments. Mr. Crater 
has long been one of the best known officeholders in his county, 
where he has been surrogate for thirty years. No other surrogate in 
New Jersey has had six consecutive terms, and in his case it was 
because of his efficiency, tact, courtesy and personal friendships. His 
hold on the public was not restricted to party lines; it was universal. 
His appointment is a distinct promotion, deserved by the man, cred- 
itable to the appointing power, popular with all who know the 
appointee. 





The case of State v. Garrigan, reported on another page, was 
only one of various similar cases tried a year ago in the Camden 
court, and is interesting in various particulars. There were three 
men indicted who pleaded non vult: Garrigan, a city fireman; Golden, 
a sergeant of police, and Woods. The crime charged was violation 
of the election laws. The sentence upon each was four months in 
the county jail, one hundred dollars fine and disfranchisement and 
disqualification from holding any public office for two years. The 
defendants served their time in jail, but in the meantime a writ of 
error was taken to the Supreme court on the question of the legality 
of the latter part of the sentence. At the same term Lewis, a police- 
man; Parker, an election judge; Stow, a policeman; Crane, an elec- 
tion judge, and Lochman, also an election judge, were indicted for 
the same offence, and stood trial. They were convicted before juries, 
and like sentences, including disfranchisement and disqualification, 
were passed upon them. They all took out writs of error. The de- 
cision in the Garrigan case applied also to the other two defendants 
who pleaded non vult. But there were other assignments of reasons 
for error in the case of the defendants who stood trial, and the court 
has not yet filed an opinion as to them. It is to be noted that the 
Garrigan decision will undoubtedly apply to all the cases on the ques- 
tion of disfranchisement, etc.; and it shows how important it is that 
legislators should have some competent legal advisor to pass upon 
the constitutionality of proposed acts. The decisions in this State 
as specified by Mr. Justice Swayze in his opinion are so perfectly 
plain that one would suppose no Legislature would endeavor to add 
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to the qualifications of voters as prescribed by the Constitution. 
Reference of such proposed acts or sections of acts as C. S. 2141, Sec. 
212, to the Attorney-General in advance of the enactment of the 
measures would save the State and litigants money and time. But 
by this comment it is not to be implied that the terms of Sec. 212 
are not entirely just. Knowing violations of election laws by elec- 
tion officers or by voters, if of a flagrant and serious nature, ought 
to disfranchise the violators. The gross offenses under these laws 
are aimed at the existence of good government. The only method, 
however, of fitting the punishment named to the crimes is by a con- 
stitutional amendment. 





The attention of members of the Bar should be directed to im- 
portant changes as to the required number of weeks of publication 
of certain notices, viz.: In Section 13 of the Court of Chancery 
Act (Revision of 1902), it was provided that in proceedings against 
non-residents “such notice of said order as the Chancellor shall by 
rule direct shall, within ten days thereafter, be served personally,” 
etc., or published “for four weeks successively,” etc. Now the 
amended section, approved March 26th, and which went at once into 
effect, begins as follows: 

“13. Such notice of said order as the Chancelor shall by rule 
direct shall, within twenty days thereafter, or within such shorter 
time as the Chancellor shall direct, be served personally on such 
absent defendant, by a delivery of a copy thereof to him, or be pub- 
lished four times in one or more of the public newspapers printed 
in this State and designated in such order dvring four consecutive 
calendar weeks at ieast once in each week,” etc. 

There are no subsequent changes. The words in italics show 
the amendments. Then in the “Act relative to Sales of Land” (Re- 
vision of 1874), as amended June 14, 1898, Section 1 of that amend- 
ment has been altered so that the advertisement set up where the 
real estate is situate shall be “three weeks” (instead of four weeks) 
“next before the time so appointed,” and the advertisment in the 
newspapers shall be “during four consecutive calendar weeks, the 
last publication to be not more than seven days prior to the time 
appointed for selling the same.” This latter amendment was ap- 
proved March 20, and is in force. 





TRIBUTES TO JUDGE LANNING. 


The minute adopted by the United States District Court, Judge 
Cross Presiding, at Trenton, on February 26th, and prepared by 
U. S. District Attorney Vreeland, was in part as follows: 

“After Judge Lanning took his seat upon the Bench, he soon 
became well known for his impartial administration of law and equity, 
and as the years went by, the knowledge of his abilities and learning 
spread rapidly and won for him the respect and admiration of the 
profession not only here, but in other sections of the country, and 
many expressions of approval of his learning and love of justice have 
been heard on every hand. 
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“This favorable opinion increased until he came to be recognized 
as one of our leading jurists, and when the time came for the selec- 
tion of a successor to the late Circuit Judge Dallas, all eyes naturally 
turned to Judge Lanning and his promotion by the chief executive 
of the nation was well received and approved by Bench and Bar. 

“The opinions rendered by Judge Lanning while a member of the 
Circuit Court of Appeals, added to his fame as a jurist, and demon- 
strated his freedom from prejudice, his determination to do the right, 
and his courage and ability to construe the law without fear or favor. 

“Judge Lanning was a profound equity lawyer, and applied the 
principles of that branch of jurisprudence without violating the rules 
of law, and he always rendered full and exact justice to every suitor 
whose cause he heard. 

“This simple tribute of friendship is paid to the memory of our 
departed friend not only because he held and dignified a high and 
honorable position, but particularly because of the respect and esteem 
of hearts that loved him for his humanity, as well as his many mental 
and judicial qualities.” 

In replying to this minute, Judge Cross made a most feeling, 
offhand address, such as brought tears to many eyes. He said: 

“The court will gladly order the minute spread upon the records 
of this court. Judge Lanning was not at his death a member of this 
court ; he had been for about five years. But in ordering the record- 
ing of this minute, I wish to say a few words in appreciation of his 
sterling worth and wonderful character. As his associate on this 
Bench for about four years, I know whereof I speak. I have not 
prepared anything to say on this occasion—what I say is merely 
impromptu, but it is from my heart. 

“T loved that man. His death shocked me immeasurably, and in 
' amanner which I am unable to express. He was so broad-minded, so 
kind-hearted, so generous a friend, that when coupled with his great 
ability as a judge, his high standing as a citizen and his skill while 
at the Bar as a lawyer, made him in my mind a great man. 

“He was a great man. In a sense he was a self-made man, but 
in a far higher sense he was a God-made man. No man alone could 
make himself such a man as was Judge Lanning. It required the 
touch of divinity. I say now that I know of no one whose example 
could be more judiciously followed by judges of the courts, by lawyers 
of the Bar, and by those who would be better and more useful citi- 
zens, than that of Judge Lanning. 

“He was in all respects a great man, an ideal man, such a man 
as New Jersey has produced but few of in her history, and not more 
than two or three of such characters in this generation. 

“God bless his memory and perpetuate it, and imprint it upon 
our hearts that we, too, may follow in his footsteps as he tried to 
follow in the footsteps of his Master.” 

Judge Rellstab also, in response to the minute, said a few words, 
and read his letter to the Mercer Bar Association, in which he said: 

“As a lawyer he was well grounded in the fundamentals of legal 
science; an indefatigable student; a painstaking practitioner, finding 
delight in mastering the facts and the law of a given case; a jurist 
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with an intense love for justice; patient and courteous in the hearing 
of cases, and conscientious in his effort to get at the right. He had 
the power of exposition to a remarkable degree. The most intricate 
problems yielded to his masterful analysis; his rulings during the 
course of a trial were clear and decisive, and his opinions illuminating 
and persuasive, evincing thorough research. His call to rest from 
his judicial labors came while he was still growing in mental power 
and judicial efficiency. In every walk of life he led and made for 
righteousness. When made sensible of his duty, he instantly obeyed 
the call, and his espousal of a cause heartened its advocates and 
discouraged its opponents. He never vacillated or flinched, regardless 
of personal comfort or popularity. He was an inspiration to the 
young; a tower of strength to the matured; a rare man, rendering 
rare service; successful because faithful.” 

U. S. Attorney Rice, of New Brunswick, who was unable to be 
present, sent a fine letter of tribute, which was read. 

At the Mercer Bar Association meeting, Chancellor (then Vice- 
Chancellor) Walker paid tribute to Judge Lanning, among other 
things saying: 

“Death loves a shining mark, and when the destroying angel 
touched with the point of his lance the burnished breast-plate of 
the deceased whom we now mourn, he struck down one of the great- 
est legal geniuses that this community ever produced. Judge Lanning 
doubtless had not attained a full fruition of his powers. Wise in his 
generation, succeeding years—had they been vouchsafed to him— 
must have increased his store of legal knowledge until he would have 
been indeed an oracle of the law. 

“He was a versatile man; to the knowledge of the law he added 
knowledge of history, literature, arts and music. He was an orator 
and man of letters—his rhetoric faultless and his grammar perfect. 
His opinions rank among judicial classics. 

“Far too often have we been compelled to gather together and 
lament the departure from this life of fellow members of our beloved 
profession. Many times have we said that our dead brother was a 
great advocate, distinguished in his eloquent pleading for the lives, 
liberty and property of his fellow beings. Again we have said that 
the deceased did not choose the forum with its triumphs and dis- 
appointments for his sphere of action, but rather the role of coun- 
selor, and by the sapient advice that only deep learning and large 
experience enabled him to impart to clients, he in his chambers with 
the scimitar of Saladin accomplished the results that his more com- 
bative brothers wrought with the broad sword of Richard in the 
arena of judicial life. But we now mourn a lawyer, who combined 
within himself these two superlative endowments in a superlative de- 
gree. The people of this community enjoyed their application to the 
complicated affairs of business and of human life while he was at 
the Bar. Going as far for his client as he could, with honor, he 
scorned to take another step—it was not necessary nor would he if 
it were. These splendid qualifications, enjoyed in such large meas- 
ure, easily marked him for a career upon the Bench which he ac- 
cepted gracefully and cheerfully—it was, as I have often heard him 
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say, entirely to his liking. How well he performed his task an 
appreciative Bench and Bar and a grateful public will attest. 
“Judge Lanning was a logician, but never sacrificed law to logic, 
nor did he ever fritter away substantial justice upon mere refinement 
of reasoning. Like equity itself, he penetrated all disguises of form, 
and, disregarding the shadow, grasped the substance. He was a re- 
ligious man—a man of devotional nature. He served the church and 
state, yet neither at the expense of the other, and while sustaining 
both in their unwedded spheres, served each with all his zeal.” 





NEW YORK JUDGES ON THE LESS-THAN-UNANIMOUS VERDICT. 


The action of the Ohio Constitutional Convention in adopting a 
section providing that a verdict agreed upon by three-fourths of the 
jurors in a civil case may be accepted by the court, meets with the 
approval of all of the Judges of the Supreme court of New York 
county, and they are unanimous in the belief that a similar change 
in court procedure must come in this State before very long. All 
agree, however, that no change should be made which would affect 
criminal cases. 

Justice Seabury, who has had long experience in both civil and 
criminal cases, said that the present method of requiring unanimity 
by jurors is one cause of the law’s delay. Many cases have to be sent 
back to the calendar repeatedly for new trials because one, two or 
three jurors refuse to meet the opinions of the majority. 

“There is no reason for the existence of the present system except 
tradition, anyhow,” said Justice Seabury, “and there should have been 
a change long ago. By permitting a verdict from three-fourths or 
some such majority of the jury many new trials would be saved 
and the expense to the litigants and the State as well would be 
lessened greatly. I have known many cases to be sent back for an- 
other trial because just one juror took a position from which his fellow 
jurors couldn’t move him and when he was acting from some entirely 
fanciful motive. Mistrials are caused frequently by one or two jurors 
when there was no reason why the jury shouldn’t have reached a 
speedy determination.” 

Justice Seabury said he believed that the entire jury system 
should be modified in some way so that more cases may be heard by 
the Judge alone. He pointed out that in Canada commercial cases 
are never heard by juries and that occasionally when the parties to 
the case demand them the Judges refuse to call a jury for the action. 
Negligence cases are submitted to juries there, and sometimes tort 
cases which the court feels should be heard, but commercial litigation 
is decided by the Judges. 

“Under our law a man has a right to demand a jury, even in the 
Municipal court,” said Justice Seabury, “but it is time that the law in 
this respect be changed. In many courts the machinery for calling 
jurors could be done away with; cases would be. determined more 
speedily and the results would be more satisfactory in every way.” 

_ Justice Seabury believes that the unanimity of the jury in a 
criminal case should not be changed, because it is necessary to fix 
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upon some arbitrary number who shall be convinced of the prisoner’s 
guilt beyond all doubt. If one man doubts the prisoner is entitled to 
the benefit of it. 

Justice Page said he favored a majority verdict provided the 
court had power to say in advance whether a report of the majority 
in the case would be decisive. He thought that many cases were of 
such a doubtful nature that there should be no decision unless all 
members of the jury were convinced. This is the law in California, 
and it has been found to work successfully. 


Another Judge pointed to a case recently tried in New York © 


county in which one juror stated before the case was finished that 


he had made up his mind and nothing could move him. The other © 


eleven thought the other way, and after deliberating for some hours 
and failing to move the twelfth man the majority appealed to the 
court, who could do nothing but declare a mistrial. The suit was 
over the construction of a will and occupied nearly ten days, all 
wasted because of the obdurate juror’s attitude. 

“I think the time has come to change the system of jury pro- 
cedure,” said Justice Guy, “and’I am decidedly in favor of some 
action in this State which will permit the acceptance of the views 
of two-thirds or three-fourths of the jurors. I think that a great 
deal of the law’s delay is due to the mistrials caused by one or two 
jurors. The present system is not at all adapted to present conditions. 
When it was adopted the general intelligence of the persons called 
for jury duty was much lower than it is now, and in those days the 
court practically controlled the jury. 

“Today the greater number of men called for jury duty are 
persons of high intelligence who think independently, and they will 
not be swayed by the opinions of others unless they are convinced. 
The jury today is no longer dominated by one or two of the jurymen. 
I think any litigant would be willing to abide by the decision of two- 
thirds or three-fourths of the jurors, especially with the power of 
the trial Judge to set aside the verdict if he deems it necessary.” 

As to criminal cases Justice Guy said that “personal liberty is 
so much more precious than property rights” that no safeguards 
thrown around a person accused of crime should be removed.--New 
York Sun. 





STATE v. MARTIN B. GARRIGAN. 


(N. J, Supreme Court, March, 1912). 


Election Act—Constitutional- tional because it attempts to add 
ity —Section 212 of the Elections to the qualifications of voters as 
Act, G. S. 2141, is unconstitu- prescribed by the Constitution. 


Error to Camden Sessions. 

Mr. Harry C. Kramer, Mr. Albert S. Woodruff and Mr. Floyd H. 
Bradley for plaintiff in error. 
__ Mr. Henry S. Scovel and Mr. Charles A, Wolverton for defendant 
in error. 
The opinion of the court was delivered by 
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SWAYZE, J.: The only question involved in this case is the 
yalidity of the sentence. The court, in addition to a term of imprison- 
ment, pronounced judgment that the defendant be disfranchised as a 
yoter and disqualified to hold any office of trust or profit within this 
State for two years. The only authority for this addition to the 
penalty of imprisonment is Section 212 of the Act to Regulate Elec- 
tions, C. S. 2141. The judgment is within the terms of that section, 
and is valid if the legislation itself is constitutional. We think that 
the legislation is unconstitutional because it undertakes to add to the 
qualifications of voters as prescribed in the Constitution itself. It is 
settled in this Court that this is beyond the power of the Legislature. 
Allison v. Blake, 28 Vr. 6; Kimball v. Hendee, 28 Vr. 307. And 
these cases were approved in McArdle v. Jersey City, 37 Vr. 590. 

The object of Article II of the Constitution was to prescribe the 
qualifications of voters. To permit the Legislature to add to these 
qualifications would put it within the power of that body to change 
the whole basis of our government. [If it can, as in this case, provide 
for the disfranchisement of a voter by the judgment of the court for 
a statutory crime, it can prescribe the same penalty for any offense 
which it may choose to create by statute and, since its power to create 
offenses is almost, if not quite, unlimited, it might disfranchise voters 
according to its own will. The framers of the Constitution had in 
mind the possibility of disfranchisement after conviction of crime 
and, by Section 2 of Article 2, they expressly authorize the Legisla- 
ture to pass laws to deprive persons of the right of suffrage who 
shall be convicted of bribery. The very fact that they gave this 
express power to the Legislature and limited it to cases of bribery 
is sufficient indication that, in their judgment, the Legislature ought 
not to have the power in other cases. 

If any additional authority is necessary, the cases in other states 
are collected in Cooley on Constitutional Limitations, 6th Ed. 79. 
The provision authorizing disqualification for office, so far as it relates 
to offices provided for in the Constitution, stands on no better ground. 
In Johnson v. State, the Court of Errors held that, “when the Consti- 
tution prescribes the manner in which an officer shall be appointed or 
elected, the constitutional prescription is exclusive, and it is not 
competent for the Legislature to provide any other mode for obtain- 
ing, or holding, the office.” 30 Vr. 535, 538. The same reasoning 
applies to the qualifications for office. 

It is unnecessary to decide whether the Legislature may not 
prescribe the penalty of disqualification upon conviction for crime 
in the case of an office created only by statute. The language of 
Section 212, and the judgment in the present case, make no distinction 
between constitutional offices and statutory offices. 

The judgment, therefore, is erroneous, and must be reversed; 
but this reversal does not prevent the court from imposing a proper 
sentence. By Section 144 of the Criminal Procedure Act, it is pro- 
vided that “when a final judgment in a criminal case shall be reversed 
on account of error in the sentence, the court in which such reversal 
was had may render such judgment therein as should have been ren- 
dered, or may remand the case for that purpose to the court before 
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which the conviction was had.” We think that in the present case 
the better course is to remand the case, in order that the trial court 
may impose a proper sentence. The judgment is therefore reversed 
and the record remanded for further proceedings as indicated. 





IN RE MacFARLAND. 


(Before Gummere, C. J., February 21, 1912). 


Criminal Procedure—Electrocu- error does not operate to transfer 
tions—Stay—Custody of Prison- the custody of the prisoner from | 
er—Under the Electrocutions the state prison-keeper (who has 
Act, sections 4 and 5 (P. L. 1906, received the body) back to the’ 
p. 112, Comp. St. 1860), a writ of sheriff. 


Allison M. MacFarland, convicted of murder by poisoning, and 
in the custody of the principal keeper of the state prison under a 
warrant from the Court of Oyer and Terminer of Essex county, was 
brought up by habeas corpus before the Chief Justice, for the purpose 
of inquiring into the legality of his confinement in the state prison. 
A writ of error had been taken to review the conviction. 

Mr. F. M. McDermit for the petitioner. 

Mr. W. A. Mott for the State. 


GUMMERE, C. J., said, that he did not deem it necessary to deal 
with the question of the right of the petitioner to sue out the writ, 


for it seemed to him that the statute must be construed in the light 
of the fact that the Legislature of 1906 knew that a writ of error 
in a capital case acted as a stay. By Section 5 of the Act of 1906 
(P. L. 1906, p. 112; Comp. St. 1860), it is provided: “If the execu- 
tion of the sentence within the time appointed shall be prevented by, 
or in consequence of, proceedings instituted to test the validity of 
the conviction, then, on termination of such proceedings, if the con- 
viction be not set aside, it shall be the duty of such Judge to make 
out, sign and deliver another warrant as aforesaid.” 

The statute seems to contemplate that, under some conditions, 
a writ of error may be sued out when the defendant may be in the 
custody of the state prison-keeper. This appears from Section 5 
of the act: “Within ten days after the issuing of the warrant, the 
sheriff must deliver the warrant, and also the person sentenced (in 
case he be not already in the state prison) to the principal keeper 
of the state prison.” 

This refers not only to the original warrant, but also to the 
warrant after affirmance. The purpose of the issuance of a second 
warrant after affirmance, and after the prisoner is in the custody of 
the state prison-keeper, is merely for the purpose of fixing another 
day for the execution. The words in parenthesis refer not only to 
a prisoner who may be in the state prison for another offense than 4 
capital crime, but also to a person delivered under the original warrant. 

It may be, if the writ is served before the removal of the prisoner, 
it is the duty of the sheriff to retain the prisoner, and ignore the ten 
days’ limitation, but in this case the writ of error was not so served. 
It was not served on the Court of Oyer and Terminer until after the 
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mandate of the statute had been obeyed. The sheriff had delivered 
the prisoner to the keeper of the state prison within the ten days. 
The statute nowhere contemplates that, when this has been done, the 
writ of error should transfer the custody back to the sheriff. The 
most that can be inferred is, that if the custody has not been trans- 
ferred, the plaintiff in error shall be retained in the custody of the 
sheriff. Upon the termination of the proceedings the court shall issue 
another warrant; and, where the custody has been transferred, the 
custody of the state prison-keeper shall not be disturbed, when it 
has once begun. 





ROSENBERG v. RESSLER ET AL. 


(Essex Circuit Court, March, 1912). 


Insolvent Bond—Waiver of 2. The appearance in Court by 


Conditions.—1. In an action upon 
an insolvent bond conditioned 
that if the debtor shall appear 
before the next Court of Common 
Pleas and petition said Court for 
the benefit of the insolvent laws. 
the condition of the bond is not 
fulfilled by appearing at a subse- 
quent term if such subsequent 
term is not the then next term of 
said Court. 


the attorney of the obligee of an 
insolvent bond at proceedings had 
under the debtor’s petition for 
discharge and consenting to a 
continuance of the hearing upon 
said proceedings under a petition 
filed subsequent to the next term 
after such bond was given, is not 
a waiver on the part of such ob- 
ligee of the conditions of said 
bond. 


DUNGAN, J.: This is an action upon an insolvent bond 
given by the defendants to the plaintiff on the 4th day of April, 1904, 
conditioned that ‘if the said Wolf Ressler should appear before the 
next Court of Common Pleas to be holden in the county aforesaid 
(Essex) and petition said court for the benefit of the insolvent laws 
of this state, and should in all things comply with the requirements 
of the said insolvent laws, and should appear in person at every 
subsequent court until he should be duly discharged as an insolvent 
debtor, and if refused a discharge surrender himself immediately 
thereafter to the sheriff or keeper of the jail of said county,’ etc. 

This case was tried before the court without a jury upon an 
agreed state of facts, and, prior to the commencement of the hearing, 
application was made by the attorneys for the defendant to file a plea 
puis darrien continuance, in which they set up as a defence that, ‘al- 
though said Wolf Ressler did not appear before the next stated term 
of the Court of Common Pleas to be holden in the County of Essex 
after the making of said bond, nor at any other term of said court, 
before the commencement of this suit, yet that after the issuance 
of the summonses in this case the said Wolf Ressler did, on the 
10th day of December, in the year 1904, appear and petition the said 
Court of Common Pleas for the benefit of the insolvency laws of 
this state, and did in all things comply with the requirements of 
said insolvency laws, and that by the order of the court made on 
the 16th day of May, 1906, said Wolf Ressler was discharged from 
the custody of the sheriff of Essex county.’ 
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The plea also states that the attorneys of the plaintiff appeared 
on the 10th day of December, 1904, and consented to the continuance 
of the plaintiff’s application to the 12th day of December, 1904. 

Although the court intimated at that time that such plea would 
not be available as a defense, an order was made permitting the 
pleas to be filed in order that the defendant might have an oppor- 
tunity to review the matter, upon the understanding that it should 
be considered that a formal demurrer had been filed to the defendants’ 
pleas and an agreement that the matter should be considered by the 
Court as upon a demurrer to the amended pleas, and, if sustained, the | 
case should be decided upon the pleadings as filed. 

I am unable to see any difference between this case and the case 
of Glynn v. Kelly, 42 Vr., p. 10, in which Chief Justice Gummere, 
in delivering the opinion of the Court of Errors and Appeals, said: 
“The only question presented is whether the facts alleged in the 
plea constitute a defence to the action. A similar question was pre- 
sented to this court in the case of Hart v. Boyle, 31 Vroom, 320, 
where, in an action upon an insolvent bond, the defendant pleaded 
that he had appeared before a subsequent Court of Common Pleas 
and petitioned the court for the benefit of the insolvent laws. It was 
there held that the plea was bad because it failed to aver that the 
‘subsequent’ court at which the defendant appeared was the then 
next court held after the giving of the bond, and was therefore no 
answer to a declaration upon a bond, the condition of which required 
the defendant to appear before ‘the then next’ Court of Common 
Pleas and petition for the benefit of the insolvent laws, and the breach 
of which condition was alleged to be the failure of the defendant to 
appear at the court held next after the giving of the bond.” The 
Chief Justice adds: “It may be well to add that the plea in the 
present case is even less meritorious than that in Hart v. Boyle. 
Here the declaration alleges that the defendants not only failed to 
appear before and petition the court held next after the giving of the 
bond, but that they failed to do so at any time prior to the institution 
of this suit. The plea expressly admits the truth of these allegations, 
but seeks to avoid liability by reason of the defendants having ap- 
plied to the Court of Common Pleas for the benefit of the insolvent 
laws while the suit was pending.” 

That is exactly the situation in the case in hand. The plea ad- 
mits that the condition of the bond was not performed by Wolf 
Ressler by applying to the then next Court of Common Pleas. The 
4th day of April was in the December term, 1903, of said court. 
The then next term would be the April term, which would end on 
the opening day of the September term; while the petition was not 
filed by the defendant until the 10th day of December, and this suit 
was commenced on the 26th day of November, and the summons 
was returnable on the ?th day of December. In the case of Glynn 
v. Kelly, above quoted, the Chief Justice adds: “To hold that such a 
plea constitutes a valid defence to an action upon an insolvent bond 
would be to practically declare such a bond to be mere waste papef, 
for the debtor could with impunity entirely disregard the condition 
of the bond unless and until suit was brought upon it, and then 
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defeat a recovery by appearing before the Court of Common Pleas 
and petitioning it for the benefit of the insolvent laws.” 

But the defendants claim that they have met this reasoning by 
showing waiver of the conditions of this bond from the fact that the 
plaintiff’s attorney appeared on the 9th day of December, 1905, and, 
on behalf of the plaintiff in the suit, consented to the making of an 
order continuing said proceedings to December 12, 1905. If this con- 
tention be good a creditor of an insolvent debtor, who has been given 
the bond provided by statute, would have to elect at his peril whether 
he would look to the bondsman for the payment of the debt, or some 
part of it, or whether he would give up his security and look to the 
‘payment of the assignee in the insolvent proceedings for his payment 
of the debt. A creditor of an insolvent debtor could never with 
safety appear at any stage of the proceedings upon the creditor’s 
petition for discharge if he had previously commenced a suit upon 
the insolvent bond. The provisions of Sections 3 and 6 of the Act 
were evidently enacted for the purpose of permitting the discharge 
of an insolvent debtor at a subsequent term of court, notwithstanding 
his failure to make such application at the “then next” subsequent 
term after the giving of the bond, but in my opinion these purposes 
were not intended to affect a suit upon such bond. 

This view results in a judgment overruling the demurrer. Decid- 
ing the case, therefore, upon the pleadings as originally filed and 
under the agreed state of facts, I find in favor of the plaintiff and 
against the defendant and give judgment for the amount of $297.08, 
the amount of judgment and costs in the District court, with interest 
thereon from February 13, 1904, the date of entry of judgment in that 
court to this date, and of $11.50, costs of execution, together with 
interest on that sum from March 25, 1904, the date of issuing the 
execution, to this date, amounting altogether to the sum of $458.18. 





BAELDE v. SAN DOMINGO IMPROVEMENT CO. 
(N. J. Supreme Court, Monmouth Circuit, July, 1911). 
Commission de bene esse— Expenses of Testimony—Construction of Act. 
Mr. A. R. Denman and Mr. Joseph Coult, Jr., for plaintiff. 


Mr. William P. McMichael and Messrs. Carter and English for 
defendant. 


VOORHEES, J.: Notice in behalf of the plaintiff in the above 
action has been given to the defendant that application will be made 
to me for an order appointing a commissioner to take the evidence 
de bene esse of Eugene Baelde (the plaintiff in the action and alleged 
to be a material witness in his own behalf), who resides in the City 
of Brussels, in the Kingdom of Belgium, and for the appointment of 
a commissioner to take such evidence. 

The defendant at first resisted this application unless the court 
made the plaintiff stipulate to pay all the expenses of the defendant 
in taking testimony, including the traveling and other expenses of 
defendant’s counsel in going to Brussels to examine the plaintiff. 
They at first insisted that the act of 1908, page 277, authorized the 
imposition of such terms. That position, I understand, has now been 
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abandoned, in view of the decision of this court in Hite v. Dell, 
49 Vr. 239, 

The defendants now make their resistance upon the act of 1902, 
p. 459, insisting that this supplement applies to the whole evidence 
act, and not to any particular section; and that it broadens the power 
of the court or Judge, to whom the application may be made, and 
enlarges the discretionary power, in connection with sections 35, 36, 
44 and 46 of the Act of 1900, page 372. 

Before the enactment of the present Evidence statute of 1900, 


the law provided for depositions to be taken in two cases; the first. 


of witnesses within the state, and with which we are not concerned 
here; secondly, of witnesses residing out of the state. The latter 
could be accomplished by two methods. (Gen. Stat. 1403). The first 
method was by a commission awarded and issued by the court or the 
Judge, upon proof of the facts, “and on such terms as the court or 
Judge may direct” to examine de bene esse. This required the ap- 
proval of the interrogatories. The procedure is given in Gen. Stat. 
1403, secs. 29 to 46, both inclusive. The 44th section enacts “that 
the party requiring such examination of depositions shall be at the 
sole expense thereof, and shall not have any allowance for the same 
in the taxation of costs.” Under this statute, where testimony was 
taken on a commission, the amounts paid to counsel and for the 
expense of the commission were disallowed in Main v. Main, 5 Dick. 
712. The second method of taking the testimony of a foreign wit 
ness is sometimes called that of the “open commission.” This first 


appears, I think, in the act of 1862, p. 225. It has been carried in the 


act apparently ever since, first as section 38 of the Evidence act of 
1874, amended in 1893 (Gen. Stat. 1410, section 66). This is now 
section 45 of the Evidence act of 1900, page 375. In 1908, a supple 
ment (page 277) was passed, providing that the party requiring the 
examination should, in the first instance, be at the sole expense, 
which might be included in the taxed costs of the prevailing party, 
if so ordered. This section, as above stated, was construed in Hite 
v. Dell, 49 Vr. 239. 

I take it that the procuring of the deposition of a foreign witness, 
either by a commission, or upon notice, was a matter of right and not 
a matter resting in the discretion of the court. 

Up to the passage of the act of 1900, however, no provision was 
made for the taking of the evidence of a party to an action. Such 
right was incorporated in the 46th section of the act of 1900, the 
latter part of which reads as follows: “It being the intention of 
this section to give to the parties to actions, who reside out of the 
state, the same privilege to have their depositions taken out of the 
state as to other witnesses in such actions, residing out of the state.” 
It is clear that thereby parties and witnesses are put upon the same 
footing, and the privilege to a party is to be measured by the privi- 
lege theretofore accorded to a witness. 

It will be noticed that the 46th section applies to a non-resident. 

In 1902 a supplement to the Evidence act was passed (1902, 
p. 459) which provides that if a material witness, or a party, be 
absent from the state, whether the residence of such witness or party 
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be within or without the state, it shall be lawful for a court, in its 
discretion on such terms as the court or Judge may direct, to award 
and issue, under the seal of the court, a commission. 

Construing this statute to apply to either residents or non-resi- 
dents of this state, who are absent from the state at the time his 
testimony is sought (although that view may be somewhat doubtful, 
as there seemed to be no reason for the passage of this act, except 
that the former act was confined to non-resident parties and wit- 
nesses, the latter clause of the act reading: “In the same manner, 
and with the same force and effect as in case of a material witness 
who resides out of the state,” confirming that doubt), yet it will not 
benefit the defendant here, for the supplement is limited to the issue 
of a “commission” as distinguished from depositions to be taken upon 
notice merely. 

The application under consideration is for the naming of a com- 
missioner before whom the deposition can be taken upon notice. 
So, I take it, the act of 1902 is not effective to enlarge the powers 
of the Judge to impose terms under the application sub judice. 

Section 35 of the act of 1900, page 372, is not in point, because, 
being under a sub-division of the Evidence act, that refers to depo- 
sitions of witnesses within the state, who are old, infirm or about to 
remove from the state, and is inapplicable to foreign witnesses. Nor 
do I think that section nor section 46 is in conflict with section 35, 
for they refer to entirely different conditions and subjects. 

It may be here remarked that the phrase “de bene esse” applies 
both to evidence taken upon interrogatories under a commission, as 
well as to that procured upon notice. The phrase means “provis- 
ionally,” referring to the right to offer the evidence depending upon 
the absence of the witness, or his disability at the time of trial. 

The true construction of the 45th section, is, I think, that for 
certain localities, viz.: where the witness is in a foreign state or 
sister state, lying west of the Mississippi, the notice shall be regu- 
lated by the Judge. In all other cases the statute regulates the notice 
according to the distance. 

The case in hand being to take the evidence in a foreign kingdom, 
it was necessary to apply to a Judge to fix the number of days’ 
notice, and incidentally, because of the probable lack of a proper 
officer in that kingdom, to have a commissioner appointed at the 
same time. 

Section 45 is applicable to the case in hand, and it does not fall 
within the act of 1902, as above construed. 

The law does not authorize the imposition of terms. Therefore 
the order will be made. 





IN RE LAWRENCE TOWNSHIP. 
(N. J. Board of Equalization of Taxes, April, 1912). 
Exemption from Taxes—Charitable Uses. 
In the matter of the application of the Township of Lawrence 


against the exemption from taxation of certain property situate in the 
Township of Lawrence, County of Mercer and State of New Jersey. 
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Mr. Edmund S. Jamieson for the petitioners. 
Mr. Peter Backes for the Roman Catholic Diocese of Trenton. 


THE BOARD (Mem. by Mr. Jess): This appeal brings before 
this Board for review the action of the Mercer County Board of 
Taxation in exempting from taxation certain buildings and lands 
owned by the Roman Catholic Diocese of Trenton. The stipulation 
of facts agreed upon by the parties to the appeal sets forth that the 
lands in question consist of a tract of 116 acres sityate in the Town- 


ship of Lawrence, divided into two parts of 60 and 56 acres re- 


spectively, by a public road. The entire tract of 116 acres was bought 


in one parcel. There is situated upon the 56-acre section a large brick © 


building, known as Morris Hall, a frame dwelling house, a brick and 
frame farm house, and several barns, and other outbuildings used 
in the operation of the farm. The building known as Morris Hall is 
used for charitable purposes as a home for aged or infirm persons, of 
whom there were at the time of the hearing between 50 and 60 
cared for therein. The entire tract, except a few acres of wooded 
land, is farmed and the profits of the farming operations used for the 
charitable purposes carried on in Morris Hall. The 60-acre section 
of the tract, upon which there are no buildings, was assessed by the 
Township of Lawrence for taxes for the year 1911, at a valuation of 
$6,000. The remainder of the tract and the buildings were not as- 
sessed. The assessment was cancelled by the Mercer County Board 
of Taxation on the ground that the property assessed was exempt 
from taxation. The single question to be decided is how much of 
the tract of land involved in this appeal is lawfully entitled to ex- 
emption from taxation. 

The exempting provision applicable to the case under considera- 
tion is found in Article 1, section 3, subdivision 4, of the General Tax 
Act of 1903. This exempts “all buildings used exclusively for pur- 
poses considered charitable under the common law * * * * with 
the land whereon the same are erected and which may be necessary 
for the fair enjoyment thereof * * * * ”. In the first clause of 


this paragraph which exempts buildings used for specific purposes, | 


“and the land whereon the same are situated necessary to the fair 
use and enjoyment thereof,” the land so exempted is expressly lim- 
ited to five acres in extent. The Supreme court has ruled that this 
Board was right in holding that the prescription of five acres in this 
clause should be read into the language used in the second clause. 
In other words, what the Legislature intended to do was to limit in 
both clauses the exemption of land to five acres (Borough of Moun- 
tainside v. Board of Equalization of Taxes 51 Vr., p. 38). 

The case of The Sisters of Charity of St. Elizabeth v. Corey, cited 
by counsel for the appellee, does not sustain the contention for 
exemption. In that case the Sisters claimed that their buildings and 
the land whereon they were erected, comprising about 316 acres, 
were exempt, under the same legislative provision as that appealed 
to in the present case. The Supreme court had held that the whole of 
the property was exempt, resting its determination upon a decision 
of the Court of Errors and Appeals rendered in a writ prosecuted by 
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the same charitable organization. In the later case the Court of 
Errors held that the decision relied upon by the Supreme court was 
not binding upon that Court for the reason that the question which 
the Court of Errors undertook to determine was a question of fact 
the settlement of which is within the exclusive province of the 
Supreme court. The cause was remitted to that tribunal to deter- 
mine, among other things, how much of a tract of land upon which 
is erected a building found to be used exclusively for charitable pur- 
poses, is necessary for its fair enjoyment. Since this decision was 
rendered the Supreme court has approved in the Borough of Moun- 
tainside case already cited, the construction of section 3 of the Tax 
Act which fixes five acres as the maximum of land for which an 
exemption may be allowed in connection with buildings erected 
thereon and used for charitable purposes. Upon review the Court 
of Errors affirmed this judgment without deciding whether the 
Supreme court was right in its view that one clause in paragraph 4, 
section 3, of the Tax Act is to be construed by analogy to another 
clause. That construction, however, is binding upon this Board and 
must result in the reversal of the action of the Mercer County Board 
of Taxation, and the affirmance of the assessment under review. 





BEACH v. PUBLIC SERVICE CO.; MILLER v. PUBLIC SERVICE RAILWAY CO. 


(Essex Common Pleas, April, 1912). 
Summary Proceeding under Workingman’s Compensation Act of 1911. 

[Cases of Anna Margaret Beach, on behalf of herself as widow 
of Frederick Beach, deceased, and of Ada Maud Miller, on behalf of 
herself as widow of John R. H. Miller, deceased, against the Public 
Service Railway Company, both decided under the same opinion]. 

Mr. John P. Manning for Anna Margaret Beach, petitioner. 

Mr. W. D. Wolfskeil for Ada Maud Miller, petitioner. 

Mr. Leonard J. Tynan for Public Service Railway Company, 
respondent. 


MARTIN, J.: The question of law involved in the determination 
of the issue of each of the above entitled cases is the same, and the 
cases may properly be considered together. 

Frederick Beach, deceased, was, on the seventh day of November, 
1911, employed by the Public Service Electric Company, and on that 
day, while in the discharge of his duties, he was burned by flames 
resulting from a short circuit, an accident arising out of and in the 
course of his employment, and as a result of the injuries he died on 
the eighth day of November, 1911, leaving him surviving Anna Mar- 

ret Beach, his widow, the petitioner, and his mother, Anna Beach. 
here were no children of the marriage. Frederick Beach died with- 
out leaving any last will and testament. 

John R. H. Miller was, on the sixteenth day of October, 1911, 
employed by the Public Service Railway Company, and on said day, 
while in the performance of his duty attempting to prevent a pas- 
senger from alighting from a moving car, he fell or was pushed into 
the street, sustaining a fractured skull, an accident arising out of and 
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in the course of his employment, from which the said John R. H. 
Miller died on the 17th day of October, 1911, leaving him surviving 
Ada Maud Miller, his widow, the petitioner, and his father, Andrew 
J. Miller. There were no children of the marriage. John R. H. Miller 
left no last will and testament. 

In both cases it does not appear that the parent was at the time 
of the death wholly or partially dependent in fact for necessaries 
upon the earnings of the deceased. 

Section 12 of the Act provides as follows: 

“12. In case of death compensation shall be computed but not 
distributed on the following basis: 

(1) Actual dependents. 

If orphan or orphans, a minimum of twenty-five per centum of 
wages of deceased, with ten per centum additional for each orphan 
in excess of two, with a maximum of sixty per centum. 

If widow alone, twenty-five per centum of wages. 

If widow and one child, forty per centum of wages. 

If widow and two children, forty-five per centum of wages. * * * 

If widow and father or mother, fifty per centum of wages. 

If grandparents, grandchildren, or minor, or incapacitated broth- 
ers or sisters, twenty-five per centum of wages. 

Compensation in case of death shall be computed on the bases of 
the foregoing schedule, but shall be distributed according to the laws 
of this State providing for the distribution of the personal property 
of an intestate decedent, unless decedent has in fact left a will.” 

Petitioner in the Beach case contends that because of the survival 
of the mother, and the petitioner in the Miller case because of the 
survival of the father, that the widow in each case is entitled to 
receive fifty per centum of the wages of the deceased therein. The 
question, therefore, is whether the father or the mother is an “actual 
dependent” within the purview of the statute. 

In the cases at bar the widow is not alone and the words of 
the statute “If widow alone twenty-five per centum” do not apply to 
either case. In both cases one parent at least survives and therefore 
both cases are controlled by the words of the statute “If widow and 
father or mother fifty per centum.” This appears to be plain by the 
language of the act. The act itself states that an orphan, widow, 
parent, etc., are “actual dependents.” A sister or brother, however, 
is not an “actual dependent” unless a “minor or incapacitated.” 

It is true that if the widow were alone, under the statute of 
distribution, she would receive all of the compensation allowed, and, 
that if a parent survives deceased, the compensation to the widow 
is doubled because the parent secures nothing under the statute of 
distribution when there is a widow. This result, however, is in con- 
formity with the act because the right to recover is based upon the 
existence of the widow and a parent of deceased. The distribution 
after recovery is controlled by the statute of distributions which now 
gives all personalty in such a case to the widow. (L. 1908, p. 643.) 

It is insisted, however, by respondents that the purpose of the 
act is largely to relieve distress and that it should be construed in 
accordance with that object. It is said that it is impossible to con- 
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strue the legislation in question so that the amount which the widow 
is to receive will depend on whether or not her father-in-law or mother- 
in-law survives. It is claimed that the object of the act is to relieve the 
distress of the father or mother, but that by some error the moneys 
received were not distributed under the statute upon the bases of 
distress, but upon the bases of the statute of distribution, and as 
the father and mother will get nothing the additional twenty-five 
per centum should not be paid. It is further insisted that the words 
“actual dependents” in the introduction of the paragraph are clearly 
intended to refer to persons who are actually dependent, and that if 
an orphan, widow, child, father, mother, grandparent or grandchild, 
were independent financially no compensation under the second sec- 
tion of the act is payable regardless of the legal right to expect 
assistance in future. 

In support of the contention of respondents, Ruegg’s work on 
Employer’s Liability and Workingmen’s Compensation, 8th Edition, 
with Canadian cases and notes, including the Workingmen’s Com- 
pensation Act of 1896, is cited at pages 688 and 700, wherein it is 
stated that the word “dependents” means “such members of the 
workingman’s family as were wholly or in part dependent upon the 
earnings of the workingman at the time of his death, or who would 
but for the incapacity due to the accident have been so dependent.” 

The paragraph of the statute in question provides that in case of 
death, compensation shall be computed on either one of two bases. 
The first part of the section is devoted to a case where actual de- 
pendents survive, and the second part of the section is devoted to the 
case where there are no dependents whatever. 

Under the head of “Actual dependents,” a provision is made for 
an orphan or orphans, a widow alone, a widow with one or more chil- 
dren, a widow and father or mother, grandparents, grandchildren, and 
finally, minor or incapacitated brothers or sisters. The statute there- 
fore seems to include within its purview all persons who fall in the 
class of orphans, widow, children, grandparents, or grandchildren, 
and fixes their status as actual dependents. It is only in the case of 
minor or incapacitated brothers or sisters where the fact of the rela- 
tion alone is not sufficient to establish a right to compensation, but 
it must also appear that the brothers and sisters must be minors or 
incapacitated. Can it be said that if the orphan could earn a sufficient 
sum to exist from selling newspapers or the widow could earn a 
sufficient sum to exist by taking in washing, that she is no longer 
an actual dependent and could not recover under the statute? The 
construction contended for by the respondents ignores the qualifying 
words with reference to brothers and sisters and reads into the 
Statute with reference to all of the persons mentioned as actual de- 
pendents that they must be wholly or partially dependent in fact on 
the earnings of the deceased at the time of his death. It would seem 
that the fair construction of the act is that the words “actual de- 
pendents” means the persons who are mentioned in the act. 

The act, as it is sought to be construed by respondents, would 
relate to two conditions only, one where the deceased leaves actual 
dependents and the other where there are no dependents, and would 
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totally overlook a large number of cases where there are dependents 
in law but not actually dependent in fact at the time of death. Thus, 
if either one of the deceased died leaving a widow worth a large sum 
of money she would be, in law, dependent upon her husband, but not 
an actual dependent, and therefore would not even be entitled to 
receive the expeises of the last illness and burial not exceeding $200 
provided for by the statute. 

The Legislature had before it at the time of the passage of the 
act the Workingmen’s Compensation Act of England, 60 & 61 Vic- 
toria, C. H., 37; 60 & 63 Victoria, C. H., 22 and 6 Edward the 7th, 
C. H., 58, which provides (see page 702 of Reuggs) “(1) The amount 
of compensation under this act shall be (a) where death results from 
the injury (i) if the workingman leaves any dependents wholly de- 
pendent upon his earnings, a sum equal to his earnings in the em- 
ployment of the same employer during the three years next pre- 
ceding the injury * * * * * (ii) if the workingman does not 
leave any such dependents but leaves any dependents in part de- 
pendent upon his earnings such sum, &c. (iii) if he leaves no de 
pendents, the reasonable expenses of his medical attendance and burial 
not exceeding ten pounds. 

The Legislature copied the part relating to the amount of com- 
pensation fixed by the English act when there are no dependents and 
requiring the payment of expenses of last illness and burial not to 
exceed $200 which is contained in the paragraph marked (iii), but 
eliminated the part relating to wholly or partially dependent on his 
earnings, by consolidating the substance of that which is in the 
other two paragraphs marked (i) and (ii). The purpose of our 
Legislature evidently was to eliminate all question in relation to the 
fact of dependents at the time of death upon the earnings of the de- 
ceased. If our Legislature intended that in every case the widow or 
next of kin mentioned in the act should be compelled to prove as an 
element of the case whole or partial dependence in fact on the earn- 
ings of deceased at the time of his death it would not have changed 
the language of the English Model of our act. 

Suppose that a man is ill for a long time and without employ- 
ment. His two children, a boy and a girl, are compelled to earn 
something. The boy sells newspapers and the girl accepts some 
domestic service. The father recovers and is then employed at the 
rate of twenty dollars a week and before the end of the week is killed 
by an accident arising out of and in the course of the employment. 
The orphans are not at his death actually dependent in fact on his 
earnings, vet the construction of the act contended for by respondents 
would rob them of compensation for the loss to them of an oppor- 
tunity to cease work, go to school and live upon the earnings of their 
father after the restoration of his health. 

In construing the Death Act, Compiled Statutes, page 1907, 
et seq., the language and the reasoning of the decisions appear to 
apply to the act under consideration. 

Section 8 of the Death Act (p. 1908) provides: 

“8. Death by wrongful act, persons entitled to bring action; 
distribution of amount recovered. Sec. 2. Every such action shall 
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be brought by and in the names of the personal representatives of 
such deceased person, and the amount recovered in every such action 
shall be for the exclusive benefit of the widow and next of kin of such 
deceased person, and shall be distributed to such widow and next of 
kin in proportion provided by law in relation to the distribution of 
personal property left by persons dying intestate; and in every such 
action the jury may give such damages as they shall deem fair and 
just with reference to the pecuniary injury resulting from such death 
to the wife and next of kin of such deceased person; provided, that 
where such deceased person has left or shall leave him surviving a 
widow, but no children or descendants of any children, the widow 
shall be entitled to the whole of the damages which she shall sus- 
tain and which shall be hereafter recovered in any such action and 
the same shall be paid to her, and provided, further, that every such 
action shall be commenced within twenty-four calendar months after 
the death of such deceased person.” (Rev. 1877, p. 294, as amended 
P. L. 1897, p. 134; P. L. 1907, p. 386, and P. L. 1908, p. 721). 

Paulmier, admr. of Carhart, v. Erie R. R. Co., 5 Vr., 152, holds 
that “The statutes which give a right of action in case of death from 
neglect is intended for the benefit of all the next of kin who may be 
deprived of a reasonable expectation of a pecuniary advantage from 
a continuance of the life of the deceased.” And this rule has been 
followed in many cases in our Supreme court and Court of Errors and 
Appeals; notably, Demarest v. Little, 18 Vr., 28; Consolidated Trac- 
tion Co. v. Hone, 31 Vr., 444; May, Admr. v. West Jersey, etc., R. R. 
Co., 33 Vr., 67; Graham, Admr. v. Consolidated Traction Co., 33 Vr., 
91; Cooper, Admr. v. Shore’ Elec. Co., 34 Vr., 558; Graham, Admr. 
v. Consolidated Traction Co., 35 Vr., 13; Hackney, Admx. v. D. & A. 
Telegraph & Telephone Co., 40 Vr., 335; Brown v. Honiss, 45 Vr. 501; 
Batton, Admr. v. Public Service Corp., 46 Vr., 857, and Carter v. 
W. J. & Seashore R. R. Co., 47 Vr., 602. 

In the Paulmier v. Erie R. R. Co.. case, at page 158, the Court, 
after giving the English authority for the rule as stated in the syllabus, 
says: “It will be observed that this rule assumes that the pecuniary 
injury designated by the statute is nothing more than a deprivation 
of a reasonable expectation of a pecuniary advantage which would 
have resulted by a continuance of the life of the deceased. And it is 
upon this principle that our statute is to be applied.” 

In Consolidated Traction Co. v. Hone (31 Vr., 444) Van Syckel, 
J., writing the opinion for the Court of Errors and Appeals, at page 
445, cites Dalton v. Southeastern Railway Co., 4 'C. B. (N. S.) 296: 
“The Court unanimously held that the jury might find that the father 
had a reasonable expectation of pecuniary benefit from the continu- 
ance of his own son’s life, and that damages might be given in respect 
of that expectation being disappointed and the probable pecuniary 
loss thereby occasioned.” And then says, “Our statute has uniformly 
received a like construction,” and then cites the Paulmier and the 
Demarest cases. 

In Cooper, Admr. v. Shore Elec. Co., et al., (34 Vr., 558), 
Depue, J., writing the opinion for the Court of Errors and Appeals, 
at page 567, says, “If the evidence be such as to show a reasonable 
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expectation of pecuniary advantage, the extinction of such an ex- 
pectation by an act occasioning the death of the partv from whom it 
arises will sustain the action, and it is for the jury to say under ali 
circumstances, taking into account all the uncertainties and contin- 
gencies of the particular case, whether there was such a reasonable 
and well founded expectation of pecuniary benefit as could be esti- 
mated in money, and so become the subject of damages.” Citing 
Paulmier v. Erie, etc., 5 Vi., 151, 158. 

“Dependent,” as used in a statute giving a right of action to one 
“dependent” on a person whose death was caused by intoxicating _ 
liquors, should be construed to mean a legal depending only, the 
same as though it read “to any one legally dependent.” Good vy. ° 
Towns, 56 Vt., 410, 415; 48 Am. Rep. 799; Words & Phrases, 1993. 

The term “dependent persons” includes minor or who do not 
own property in their own right, although they have been earning 
their own living. Woods v. Perkins, 9 South 48; 43 La. Ann., 347; 
Words & Phrases, 1992. 

The parent in each of the cases at bar was self-supporting at the 
time of the death of the son, but nevertheless the parent had a legal 
right to support which circumstances might at any time render it 
necessary to enforce. Therefore the parent was an actual dependent 
upon the deceased. 

It would seem, therefore, that the twelfth section of the act 
should be construed to mean that in the event of the survival of a 
father or mother and a widow, that the widow would be entitled to 
recover fifty per centum of the wages, and, as she is entitled under 
the Orphans’ Court Act, as amended (Laws of 1908, p. 643; 3 C. S,, 
p. 3874, sec. 169) to all of the estate of her deceased husband, the 
amount recovered in this proceeding would be distributed to her. 

I will, therefore, sign the statement of facts and direct the entry 
of judgment requiring the respondent in each case to pay to the 
petitioner therein fifty per centum of the amount of wages of de- 
ceased for three hundred weeks. 





The affidavit of a juror is held in Phillips v. Rhode Island Co. 
(R. I.) 31 L. R. A. (N. S.) 930, not to be admissible to impeach the 
verdict by showing misconduct of the jury outside the jury room, in 
wrongfully viewing the premises where the cause of action arose. 





The driver of a restive horse, who, upon seeing an automobile 
approaching, drives into an offset from the road, where the horse 
becomes unmanageable, is held in Cumberland Teleph. & Teleg. Co. 
v. Yeiser (Ky.) 31 L. R. A. (N. S.) 1137, to assume the risk of 
injury in attempting to force it past the machine after it has been 
stopped beside the road. 





One undertaking to procure a purchaser for a tract of land at a 
certain price per acre is held in Tasse v. Kindt (Wis.) 31 L. R. A. 
(N. S.) 1222, not to lose his right to the agreed commission by taking 
a commission from the purchaser also. 
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MR. BERGEN’S VIEWS CONTRO- 
VERTED. 


Editor of the N. J. Law Journal: 


Sir: “Mr. Bergen’s Views on 
Proposed Court Legislation” in 
the March Law Journal include 
the opinion that “ we have, per- 
haps, at present the simplest and 
most efficient method of practice 
* * * that prevails in this coun- 
try,” but he adds that he thinks 
it may be improved. 

This simple system includes at 
least ten different common law 
forms of action; for rules 16 and 
1? of the Supreme court merely 
change their forms and provide 
that counts in one form of action 
may be joined with counts in 
another. Accordingly, judgment 
was reversed, after trial, in Van 
Ness v. Telephone Co., 78 L. 511, 
because, for one reason, the suit 
was in trespass instead of case. 

It would be interesting to know 
whether Mr. Bergen finds sim- 
plicity in our methods of pleading 
and in our rules respecting the 
joinder of parties and of causes of 
action. 

Perhaps simplicity is not in 
question in matter of demurrers. 
In the Supreme court, these ar- 
rest the progress of the action 
from three to six months and re- 
quire the preparation and printing 
of briefs and often an argument 
at Trenton. Such a case, for in- 
stance, was Seitter v. West Jersey 
R. R. Co., 79 L. 277. And what 
was it all about? Why this: The 
declaration failed to state that 
suit was brought within twenty- 
four calendar months from the in- 
jured person’s death, and so it was 
thrown out, notwithstanding that 


it did state the date of his death, 
and so showed that it occurred 
within that period. That is, it 
said the proper thing, but not in 
the proper way, and hence some 
months of delay, printed briefs, a 
trip to Trenton and an argument 
there. 

Does Mr. Bergen think that the 
procedure for appellate review in 
our system is simple? A layman 
inquiring what that system is, 
would discover that if the judg- 
ment to be reviewed be in a jus- 
tice’s court the review may be by 
certiorari or by appeal, according 
to the nature of the objection; if 
in the Orphans’ court, it must also 
be by certiorari or by appeal, ac- 
cording to the nature of the 
ground of review; and the time 


for taking the appeal in the latter 
case might be twenty days or 
thirty days or three months or six 


months, according to circum- 
stances. And the appeal is decided 
in the Prerogative court ; a second 
appeal may be taken to the Court 
of Appeals. If the judgment be 
in the Common Pleas, the review 
must be by certiorari or writ of 
error, according to the origin and 
character of the judgment. The 
writ of error must issue from the 
Supreme court if it be to the 
Common Pleas; but if it be to the 
Circuit court, the writ may issue 
from the Supreme court or the 
Court of Errors and Appeals. A 
judgment in a County Criminal 
court must be reviewed first in 
the Supreme court and thence, if 
desired, in the Court of Errors, 
unless the conviction be of a cap- 
ital offence, in which case the 
judgment may be taken by weet 


arses | 
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of error directly to the court of 
last resort. I doubt that a lawyer 
from England, if he were in- 
formed of all these details, would 
regard our appellate procedure as 
simple. 

Mr. Bergen thinks that the 
Legislature cannot “confer juris- 
diction on our law courts to ad- 
judicate equitable questions that 
arise in the course of a trial at 
law.” There is no case directly 
deciding that the Legislature can, 
or cannot, do so. But the law 
courts are constantly acting under 
statutes, passed since the consti- 
tution of 1844, which confer 
equity powers upon them. Dis- 
covery by supplementary proceed- 
ings in aid of execution was a 
purely equity power till the Leg- 
islature, in 1850, conferred it upon 
the law courts. Why is that 
statute valid? The same thing 


may be said as to discovery of 
documents, and examination of 
parties before trial. 


If my neighbor insists on 
wrongfully driving across my 
field, does a constitutional barrier 
prevent my getting, in one ac- 
tion, both damages and a mandate 
to stop the trespassing? Does a 
fair interpretation of the state 
constitution compel its citizens to 
conduct two law suits to settle a 
single controversy in so simple a 
case? 

Doubtless the Legislature can- 
not empower a law court to de- 
termine a purely equity case 
having no feature of legal cogni- 
zance. But that has not been 
proposed. As to the expediency 
of double law suits to settle single 
controversies, all will agree that 
the expense of the two law suits 
for that purpose is an unfortunate 
burden. Is it necessary in order 
to have equity well administered? 
However opinions upon that 
question may differ among our 


lawyers, there is little doubt how 
intelligent laymen would decide it 
when informed upon the subject. 
They would ask if equity is not 
as well administered in England 
as in New Jersey; and when the 
doubting lawyer answered in the 
affirmative, as he must, the lay- 
men, being informed, would re- 


mind him that in England the | 


law courts determine equity ques- 


tions arising incidentally in the ° 


progress of a case at law, while 
all purely equity cases are decided 
by a separate equity Bench which 
hears only equity cases, though 
it may, indeed, determine ques- 


tions of law incidentally arising. 


in an equity case. 
CuHar_Les H. HARTSHORNE. 
Jersey City, April 16. 





NEW BAR EXAMINER. 


On March 15th Chief Justice 
Gummere announced the appoint- 
ment of Judge Charles V. D. 
Joline, of Camden, to succeed Mr. 
Howard M. Cooper as State Bar 
examiner. Mr. Cooper had asked 
the court to be relieved of the 
duties of the position which he 
has filled for a number of years. 
The other examiners are Mr. 
Alonzo Church, of Newark, and 
Mr. Charles H. Hartshorne, of 
Jersey City. 





DISBARMENT OF ATTORNEY. 


On March 8th the Supreme 
court disbarred Mr. Spencer 
Simpson, a practising Camden 
attorney, for obtaining sums of 
money from clients without ren- 
dering them promised services. 





“COMING TO THE POINT.” 


A lawyer’s favorite reply to an 
undesirable question from the 
Bench is, “I am coming to that 
in a moment, if your honor 
please.” Often that reply riles 
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the blood of the justices. A Mr. 
Wilby was addressing the court 
when Justice Jackson asked a 
question which led to the reply 
from the counsel before the Bar: 
“I am coming to that in a mo- 
ment.” 

“You are right there now, Mr. 
Will-be,’ declared the justice, 
with an emphasis that left no 
doubt about the pun. 





ADMISSIONS TO THE N. J. BAR. 
FEBRUARY TERM. 1911. 


The following were admitted 
as attorneys at the February 
Term of the Supreme Court: 

Clarence H. Alexander, Newark. 

Thomas A. Kenny, Newark. 

William P. Murphy, Newark. 

Joseph J. Pallitta, Newark. 

H. Edward Wolf, Newark. 

Frank L. Cleary, Jersey City. 


Joseph Davis, Jersey City. 
John Griffin, Jersey City. 
Benjamin Gross, Jersey City. 


Hershenstein, Jersey 


Samuel 
City. 

Daniel T. O’Regan, Jersey City. 

Edward Schwartz, Jersey City. 

LeRoy Ayres, Camden. 

Walter S. Keown, Camden. 

A. Moulton McNutt, Camden. 

Edward S. Sharpless, Camden. 

Elmer G. VanName, Camden. 

Henry R. Noyes, 198 Broadway, 
New York City. 

Julian C. Harrison, 31 Nassau 
Street, New York City. 

George T. Anderson, Jr., Pater- 
son. 

Abram I. Bluestein, Paterson. 

Clifford R. Bogert, Paterson. 

Jacob Kushner, Paterson. 

John Pierce, Paterson. 

Philip C. Wadsworth, Paterson. 

Burton A. Gaskill, Atlantic City. 

Davis S. Feinswog, Elizabeth. 

Lulu K. Garrabrant, Bloomfield. 

John B. R. Nixon, Bridgeton. 
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Osborn V. Powell, Cedarville. 

Morris H. Cohn, Harrison. 

George P. Woodruff, Lakewood. 

Howard B. Alexander, Long 
Branch. 

Alfred J. Grosso, Orange. 

Frank F. Groff, Palisade. 

William S. C. Roray, Palmyra. 

Robert W. Thompson, Jr., 
Ridgefield. 

Frank A. Morrison, Ridgefield 
Park. 

John E. Dippel, Town of Union. 

Thomas J. Hamm, Westmont. 

James A. Homan, Trenton. 


The following were admitted 
as counselors at the same term: 

Harry Loeb, Passaic. 

Levi H. Morris, Newton. 

James P. Dolan, Jersey City. 

Abraham Henig, Newark. 

Russell E. Watson, New Bruns- 
wick. 

George D. Connelly, Camden. 

Jeremiah F. Hoover, Newark. 

Patrick H. Harding, Camden. 

George H. Haines, Newark. 

Cassell R. Ruhlman, Trenton. 

James D. Carpenter, Jr., Jersey 
City. 

Charles. F. K. Niebling, Newark. 

Henry Vogler, Town of Union. 

George V. Halsey, Ridgewood. 

William G. Hille, Town of 
Union. 

Hugo Woerner, Newark. 

Azariah M. Beekman, Somer- 
ville. 

William F. Vosseller, Bound 
Brook. 

Thomas Mills Day, Plainfield. 

Eugene R. Hayne, Jersey City. 

Benjamin L. Stein, Paterson. 





N. J. BAR EXAMINATION, FEBRUARY 
TERM, 1911, 
ATTORNEYS QUESTIONS. 
1. (a) What _ constitutional 
provisions are there in regard to 
ex post facto laws? 











(b) How do such laws differ 
from retroactive laws? 

2. On May ist, 1909, A gave 
to B a purchase-money mortgage 
on property which he at that time 
bought of B. B failed to record 
it. Six months later A gave to C 
a mortgage on the same property, 
which C recorded. C, in 1911, be- 
gan foreclosure proceedings, and 
B, having recorded his mortgage, 
though at a later time than C, 
claimed priority. What are their 
respective rights? 

3. A married woman dies leav- 
ing her surviving her husband, 
one son—a minor, and a sister. 
By her will she devises her farm 
to her sister absolutely. What 
are the respective rights therein 
of husband, son and sister? 

4. What is an_ incorporeal 
hereditament? Give an example 
of one under New Jersey law. 

5. What is stoppage in trans- 
itu? How is it exercised? 

6. A purchased of B ten hogs- 
heads of claret to be paid for on 
delivery. B sent thirteen. A de- 
clined to accept or pay for any. 
B sued. Should he recover? 

?. A entered into a written 
contract to sell his farm to B and 
give possession thereof on May 
Ist. On tender of purchase money 
he declined to vacate the farm 
house, contending that there was 
a verbal agreement, made before 
contract was signed, to allow him 
to retain possession of the house 
and surrounding close for five 
years on payment of rent. Is 
proof of this verbal agreement a 
good defense against an action 
for specific performance? 

8. A signs -a note to pay B 
five hundred dollars one year from 
date. At maturity he pays one 
hundred dollars, but the note is 
not renewed. Six years and three 
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months from date of note B sues. 
Can he recover? 

9. A sold a bill of goods to B. 
Subsequently A learned that C 
had held himself out as a partner 
of B, although in fact he was not 
such a partner. A brings suit 
against B and C. Can plaintiff 
recover against either or both of 
the defendants? 

10. A employs B as his agent 
for the selection and purchase, 
for a consideration, of wall paper 
for his new house. B’s clerk, in 
the absence of B, attended to the 
work. Can B recover the con- 
sideration? 

11. A promissory note was 
made by A to the order of B for 
B’s accommodation. It was en- 
dorsed by B to a third party, who 
advanced the money upon it to B. 
Does the making of the note and 
the endorsement constitute one 
contract by A and B? 

12. How may a will be re- 
voked? 

13. If an executor die. before 
he has collected the assets of the 
estate, what steps would you ad- 
vise to be taken in order to col- 
lect them? 

14. (a) What is a suit to re- 
deem from a mortgage? 

(b) Who are entitled to main- 
tain it? 

15. A trustee wrongfully used 
trust funds to buy a farm. He 
took the deed in his son’s name as 
a gift to the latter. The son knew 
that the property was bought 
with trust funds, but supposed 
that his father afterwards reim- 
bursed that fund. The son mort- 
gaged the farm to a mortgagee 
for value without notice of the 
misappropriation. What rights 
have the beneficiaries against 
the son and the mortgagee re- 
spectively ? 
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16. A built a house which, by 
mistake of the surveyor, was 
placed partly on the land of B. 
From the beginning of work B 
knew of the mistake, but made no 
objection and gave no notice of 
his rights until the house was 
completed. Then he began eject- 
ment against A. What remedy, if 
any, has A, and upon what prin- 
ciple? 

17. A borrowed from B a 
horse, stating that it was _ bor- 
rowed to plow A’s garden. Hav- 
ing finished plowing, A, without 
B’s knowledge, drove the horse to 
town. In returning, the horse 
was killed, without negligence on 
A’s part, in crossing a railroad. 
Is A liable to B for the loss of 
the horse? 

18. A wrote in his private 
dairy, “Discharged George Jones 
to-day. He is a thief.” After- 
wards, without A’s knowledge, 
his son showed this entry in the 
diary to several others. George 
Jones sued A for libel. Should 
he recover? 

19. A having been injured in 
the arm by the negligence of B, 
recovered against him a judgment 
for $50 damages. At the time of 
the trial, the injury appeared to 
have been slight. Afterwards, as 
the direct and necessary conse- 
quence of the injury, the arm 
was amputated. A again sued B 
to recover additional damages. 
Should he recover? 

20. May a crime be committed 
without a guilty intent; and if so, 
in what class of cases? 

21. A wife greatly admiring a 
horse of her husband, he said to 
her, “I give you this horse.” 
Ever afterwards, in speaking of 
the horse, which he fed and used, 
he said to everyone, “it is my 
wife’s horse.” Upon his death, 
the horse was not appraised as a 








part of his estate, and because 
thereof exception was taken by 
his child to the inventory. Should 
the exception be allowed? 

22. Under what statute may a 
club for purely social purposes be 
incorporated ? 

23. A written agreement, af- 
fecting land in Trenton, was wit- 
nessed by a resident of that city. 
When it subsequently became 
necessary to prove the agreement 
in the Mercer Circuit Court, it 
was found that the witness had 
moved to California. How may 
the agreement be proven? 

24, May the payment of money 
be proven by the entry thereof in 
books of account? 

25. Where must the venue be 
laid in local actions? Where may 
it be laid in transitory actions? 

26. Howshould matters which 


tmake a deed void be pleaded? 


How, where they make the deed 
voidable? 

2%. If plaintiff be ignorant of 
name of defendant, how may he 
designate the defendant in the 
process and pleadings? 

28. In a foreclosure bill how 
much of the bond and mortgage 
sought to be foreclosed should be 
set forth? 

29. How may defendant to a 
bill in equity obtain affirmative 
relief with regard to the matter 
in suit? 

30. May a complainant in a 
bill of interpleader adjust his own 
claim against the matter in con- 
troversy and ask defendants to 
interplead as to the balance? 


COUNSELORS’ QUESTIONS. 


1. In what is the judicial power 
of the United States vested by the 
constitution ? 

2. What is the established rule 
in New Jersey as to testamentary 
capacity? 





3. What is an executor’s right 
or retainer and how can it be 
exercised ? 

4. What is donato mortis causa 
and what are its requisites? 

5. Plaintiff recovered judg- 
ment against defendant for dam- 
ages to plaintiff’s horse, hired by 
defendant. Evidence showed that 
the horse was in sound condition 
when hired and seriously injured 
when returned. Only evidence by 
defendant was a denial of the in- 
jury. Should the judgment be 
affirmed or reversed on appeal? 

6. A dealer in hops sold Ba 
quantity by a sample which did 
not disclose a defect impairing its 
merchantable quality. The goods 
equalled the sample, but the buyer 
refused to accept them because 
they were unmerchantable. Can 
the seller recover? 

%. A is the executor of an es- 

tate. B has a large claim against 
it and files a properly attested 
claim with A, who states to him 
that he will be paid in full, and 
that he, A, will guaranty pay- 
ment. The estate becomes insol- 
vent and B sues A on his guar- 
anty. Can he recover? 
_ 8. Where there are several con- 
siderations in a contract, one of 
which is clearly illegal, will the 
presence of such illegal stipulation 
illegalize the whole contract? 

9. Lease of a hotel provided 
that A, the lessee, should pay to 
B, the lessor, as rent of the de- 
mised premises ten per centum of 
gross receipts during the term of 
the lease, and that B should be 
consulted in the matter of the 
employment of servants, in the 
fixing of prices for rooms and 
board and with -A jointly control 
the bank account. C, a creditor, 


brings suit against A and B as 
partners for the recovery of his 
claim. Can he recover? 
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10. A, being indebted to B, in 
order to discharge the debt, exe- 
cuted to B a power of attorney 
authorizing him to sell certain 
lands belonging to him (A) and 
to pay himself out of the proceeds 


of such sale. A dies. What effect 
has A’s death upon B’s power of 
attorney? 

11. A note was endorsed after 


maturity to a third party. On’ 


suit by him against the maker, the 
defendant offered to prove a total 
failure of consideration. Is he en- 
titled to show that defense? 

12. State the statutory require- 
ments for the execution of a will. 

13. Wherein do the powers of 
a substituted administrator differ 
from those of an administrator 
de bonis non? 

14. A, being a tenant of a 
house and lot in possession, took 
a written contract of sale of the 
property from the owner and paid 
$1,000 on the price, but did not 
record the contract. Afterwards, 
the owner mortgaged the property 
for $5,000 to a mortgagee, who 
had no actual notice of the con- 
tract. Is the mortgage good as 
against A? 

15. A purchased and paid for 
two lots of land, which at the 
same time and at his request were 
conveyed, one to his son and the 
other to a friend. Each of them 
accepted his deed. A, having 
died, his widow claims dower in 
both lots. No evidence appeared 
to explain the purpose of the 
transaction. Upon that statement 
of evidence, is she entitled to 
dower in either lot? 

16. A wrote to B, “I offer to 
sell you 100 shares of the X. Y. 
Corporation of New Jersey for 
$10,000.” B wrote in reply, re- 


ferring to the above letter, “I ac- 
B, in writing, 


cept your offer.” 
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supposed that the stock was that 
of the X. Y. Corporation of New 
York, and intended to buy that, 
not knowing of the existence of 
the X. Y. Corporation of New Jer- 
sey. Is he entitled to have the 
contract reformed in equity on the 
ground of mistake? 

17. A applied to B for employ- 
ment. B inquired of A’s former 
employer as to A’s_ character. 
The employer wrote in reply, re- 
ferring to A, “I think he is dis- 
honest.” May A maintain an ac- 
tion for libel against the former 
employer? 

18. A had, for many years, 
made and sold a stove polish un- 
der the trade name of “X Ray 
Polish.” B began making similar 

oods under the name “X Ray 
tove Shine.” This article was 
bought by many persons, who 
supposed it to be the “X Ray 
Polish.” 

(a) What, if any, remedy has 
A? 

(b) If so, upon what principle? 

19. A induced B to buy stock 
of the Dinsmore Corporation, by 
falsely and fraudulently represent- 
ing to B that that was the name 
of another corporation (whose 
name was, in fact, the Dinsmore 
Water Company) in the stock of 
which B desired to invest. The 
value of the stock of each cor- 
poration was the same. On dis- 
covering the fraud, B sued A in 
an action of deceit. Should he re- 
cover? 

20. (a) Is the fact that the of- 
fense was committed while de- 
fendant was drunk a defense to a 
prosecution for crime? 

(b) If the offense be com- 
mitted while defendant was suf- 
fering from delirium tremens, is 
it a defense? 

21. A married woman, that she 
might continue to have the serv- 


ices of her husband in her busi- 
ness, promised in writing to pay a 
claim against him for non-pay- 
ment for which he was liable to 
imprisonment. Is she liable on 
her promise? 

22. A properly executed cer- 
tificate of incorporation was re- 
corded in the clerk’s office of the 
county where the company was to 
operate, but was not filed in the 
Secretary of State’s office for 
nearly a year afterward. Before 
it was so filed, a dealer sold to the 
company, as a corporation, ma- 
terial used by it in its business. 
After the certificate of incorpora- 
tion was duly filed with the Sec- 
retary of State, the dealer brought 
suit against the incorporators for 
the price of the material so sold, 
upon the theory that the material 
having been bought, by the incor- 
porators, before the certificate of 
incorporation was filed in the 
office of the Secretary of State, 
they were individually liable. 
Should the dealer recover judg- 
ment ? 

23. Will evidence that a hus- 
band gave his wife full authority 
to conduct the ordinary business 
of his shop in his absence bind 
him to an admission by her as to 
the rent of the shop? 

24. What will be the effect 
upon a deed of its alteration after 
delivery in an immaterial part by 
the party to whom it belongs? 

25. To an action in debt on a 
bond for $1,000 the defendant 
pleaded that $600 of the debt men- 
tioned in the condition of the bond 
was won by gaming contrary to 
the statute in such case made and 
provided. The plaintiff replied 
that the bond was given for a just 
debt and traversed that the $600 
was won by gaming. The de- 
fendant demurred that the repli- 
cation was bad because it obliged 
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him to prove that the whole $600 
was won by gaming. Will the 
demurrer hold? 

26. <A declaration on contract, 
in a case where the time was not 
material, stated a promise to have 
been made on a day ten years ago. 
The defendant pleaded that he did 
not promise within six years. Is 
the plea good? 

27. <A plaintiff filed his declara- 
tion after the time within which 
he was required by statute to do 
so, and notified the defendant 
thereof in writing. Upon failure 
of the defendant to plead within 
30 days after the service of such 
notice, may the plaintiff take 
judgment against him? 

28. A bill in equity set out a 
joint claim against a number of 
defendants and a separate claim 
against two of them. One of 
the two defendants against whom 


the separate claim was made 


demurred for multifariousness. 
Should the demurrer be _ sus- 
tained? 

29. What matters in an answer 
will be held to be impertinence in 
pleading? 

30. A bill in equity sought a 
decree declaring a deed, absolute 
on its face, made by the complain- 
ant to the defendant, to be a mort- 
gage. The defendant filed a dis- 
claimer. The complainant moved 
to strike the disclaimer from the 
files. Should his motion prevail? 





OBITUARY. 
ME. HARLEM G. CHAMBERLIN. 


On March 23d, Mr. Harlem G. 
Chamberlin, of Flemington, died. 
He had been confined to his home 
for a number of weeks and his 
death was not unexpected by his 
friends. 

Mr. Chamberlin was a son of 
the late Amplius B. Chamberlin, 
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who was sheriff of Hunterdo 
county fifty years ago. He wa 
born in Kingwood township sixty 
years ago. He studied law unde 
the late Judge O. P. Chamberlig 
was admitted to the Bar in 18% 
and as a counselor in 1879. Hi 
took an active interest in politica 
affairs of Hunterdon county ang 
was prominent in the ranks of tht 
Democratic party. He was af 
pointed prosecutor of the pleas fo 
Hunterdon county by Governe 
Leon Abbett in 1891 and by Govs 
ernor Wilson in April of last year 
Because of ill health he was un 
able to attend the duties of the 
prosecutor’s office at the Decem 
ber term of court, and Justice 
Trenchard appointed Harry f, 
Able to fill the office for the term 
He resigned the office soon afters 
ward. q 
He left a widow, but no chik 
dren. 





BOOK NOTICE. 


NEW JERSEY DECEDENTS 
ESTATES: A Concise Expo: 
sition of the Law of the Staté 
of New Jersey Relating té 
Estates of Deceased Persons; 
etc. By Charles F. Koch 
New York; Earle W. Whitfi 
(220 Broadway). 
This work, admirably printed, 

although containing but 90 pages 

including the Index, is a conci 
but thorough statement of the lav 
relating to New Jersey Decedentt 

Estates, and also contains nt 

merous forms as to account 

caveat, inventory, will, etc. It if 
such a work as every surrogat 
and lawyer ought to have as 
time-saver. If it has a fault, it 
in not referring to statutory and 
court authorities, but it is cleat 
these have been carefully com 
sulted and their substance given 
with accuracy. 








